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Session 3
1. Extensions of time
2. Loss and expense
3. Insurance
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Part 1 – Extensions of Time
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What is an extension of time (EOT)?
• All construction contracts (should!) have a completion date / period

to complete

• All construction contracts must (but sometimes don’t!) have a right
to alter the completion date if certain events arise AND such
event(s) cause a delay to the completion date

• The mere fact an event occurs (whether it is a specified/relevant
event or not) does not automatically make it a delay event

• Each contract is different
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Why do you need an EOT?
• I don’t need one – the Employer’s Agent has told me

we’ll sort it out at the end of the project and it will
be fine!

• But what about:
• Relief from liquidated damages?

• Entitlement to loss and expense?

• Profit margin per job
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How does JCT deal with EOTs?
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Relevant Events
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Relevant Events
• Changes (i.e. variations) (clause 2.26.1)

• Employer impediment (clause 2.26.6)
• Late receipt of permissions (clause 2.26.14)
• Often deleted:

• Exceptionally adverse weather (clause 2.26.10)

• Loss or damage caused by Specified Perils (clause 2.26.11)

• Civil commotion (clause 2.26.12)

• Delay in permission from statutory body (clause 2.26.14)
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Relevant Events – JCT Update for 2024

• Asbestos (clause 2.26.4)
• Epidemic (clause 2.26.7)
• Statutory Requirements/powers (clause 2.26.8)
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Long live the King! And can I have an EOT please …

• Relevant Events
• Client events – prevention / access / variations

• Neutral events – weather / COVID / Bank Holidays?

• Contractor events – lack of labour / materials delays?

• Relevant Matters
• Client events (or third party events (e.g. Development

Control Requirements))
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Delay
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Assessing Delay 
• SCL Delay and Disruption Protocol (2nd Edition)

• 6 methods of analysis

• All methods require identification of the critical path
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Assessing Delay – Example
• Nuclear power plant

• Nearby house

• Critical delay?
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Assessing Delay –
Prospectively or Retrospectively?
• How to determine delay impact?

• Prospective delay analysis

• Retrospective delay analysis
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Concurrent Delay
• “…the occurrence of two or more delay events at the same time, one an Employer
Risk Event, the other a Contractor Risk Event, and the effects of which are felt at the
same time.”

• One employer delay – e.g. variations

• One contractor delay – e.g. lack of labour

• “There is only concurrency if both events in fact cause delay to the progress of the
works and the delaying effect of the two events is felt at the same time… The act
relied upon must actually prevent the contractor from carrying out the works within
the contract period, or, in other words, must cause some delay.”
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Notification requirements
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JCT – Notification Requirements
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Is there a required form of notice?
• In a form that can be read, copied and recorded:

• Writing

• E-mail

• WhatsApp?

• Contractual notice clauses

• Be wary of contractual notice clauses relating to project software

• Don’t rely just on meeting minutes
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Condition precedent clauses
• What is a condition precedent clause?

• Requires an action

• In a specified period

• Relates to a contractual right

• Lose right if fail to comply

• What do they cover?
• Payment

• Variations

• EOTs
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Common Amendment
• “If and whenever it becomes apparent that the progress of the Works or any
Section is being or is likely to be delayed the Contractor shall forthwith and
in any event not later than 28 days give notice to the Employer of the
material circumstances, including the cause or causes of the delay, and shall
identify in the notice any event which in its opinion is a Relevant Event. It
shall be a condition precedent to the Contractor receiving any extension of
time that the Contractor has served the notice referred to in accordance
with this clause. For the avoidance of doubt if the Contractor fails to serve a
notice in accordance with this clause they shall lose any entitlement to such
extension of time.”
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Is it a valid condition precedent clause?

• What do the words say?

• Is there a clear time limit?

• Do you lose your entitlement?

• NB: does not need to say “condition precedent”
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When do you have to claim?
• What do the standard forms say?

• JCT – forthwith (not a CP)

• NEC – 8 weeks/7 weeks (is a CP)

• IChemE – as soon as possible (not a CP)

• ICC – 28 days (arguably a CP)

• BUT – READ THE CONTRACT
• Clauses often amended

• Limited period for notice
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Common myths
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Common myths
• Time is at large

• “Exceptionally” adverse weather*

• Delay by Statutory Providers

*Let it Snow! Let it Snow! Let it Snow!
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Time at large?
• “Coz there have been so many changes time’s at
large mate so I can finish when I like!”

• NO

• Prevention principle
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Time at large

• What does the phrase mean?
• No date fixed / agreed time period set for completion of the works; or

• Such times and dates as agreed can no longer apply
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When is time NOT at large?

• Just because:
• You have lots of variations

• It is difficult to assess an EOT

• The EA / CA / PM hasn’t given you what you want



archor.co.uk

Time at large – the court’s view
• Multiplex Construction (UK) Ltd –v- Honeywell Control Systems Ltd (No. 2) (2007)

EWHC 447 (TCC)
• Mr Justice Jackson (at para 56 (ii)):

• “Acts of prevention by an employer do not set time at large, if the contract provides for extension

of time in respect of those events.”
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What if time is at large?
• Works need to be completed in “reasonable time”

• No right to deduct liquidated damages

• BUT have a right to fall back on general damages
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Exceptionally adverse weather
• Is it windy in January?

• Does it rain in August?

• Is it frosty in April?

• Is a contractor entitled to an EOT for:
• Being unable to use a crane in January?

• Being unable to lay bricks in August?

• Being unable to pour concrete in April?

• NEC / ICC / IChemE
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Delay by Statutory Providers
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Delay by Statutory Providers
• Who contracted with the Statutory Provider?

• Employer?

• Contractor?

• Is it a contractual obligation?

• Is it a statutory obligation?
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Delay by Statutory Providers – Case Law
• Henry Boot v Central Lancashire (1980)15 BLR 1
• It was held that, where statutory undertakers were doing their work because they had

contracted with the Employer or Contractor, the delay did not fall under “the statutory
undertaker” Relevant Event.

• They will be carrying out work pursuant to the contract and not in pursuance of statutory
obligations.

• If they are engaged by the Employer, “Employer prevention” may apply.

• If they are engaged by the Contractor, the delay will be at the Contractor’s risk.

• Jerram Falkus v Fenice Investments [2011] EWHC 1935 (TCC)
• a “Statutory Undertaker” is not an “Employer’s Person”
• EDF / British Gas were appointed pursuant to contracts
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Delay by Statutory Providers
• What is the answer?

• Does a contractor get an extension of time if a Statutory Provider causes delay?

• Typical position for electricity / gas:
• Contractor enters into contract with Statutory Provider

• Client required to contract with Statutory Provider for “meters”

• Electricity supplier [EDF?] is a Statutory Provider

• Work is not “in pursuance of its statutory obligations”

• Answer = NO
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Part 2 – Loss and Expense
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Loss and Expense

• Deferment of possession

• Relevant Matter

• Cost claim

• Notification
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Relevant Matters
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Relevant Matters

• Not all Relevant Events are Relevant Matters

• 7 Relevant Matters BUT commonly amended

• JCT 2024 updated Relevant Matters (mirror Relevant Events)
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Direct loss and/or expense
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What can be claimed?

• Direct loss and/or expense:
• On site preliminaries

• Off site overhead/preliminaries

• Loss of profit

• Inflation costs

• Interest/finance costs

• Loss of contribution to head office overheads

• Cost claim – Contractor must prove!
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Notification requirements
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JCT – Notification Requirements
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Part 3 – Insurance
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Why insure?
• Protection?

• Allocation of risk?

• Requirement to insure

• Self insure?
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Insurance under JCT
• Smorgasbord of acronyms!

• EL

• PL

• 6.5.1 (NNI)

• PI

• MUI

• CAR



archor.co.uk

Required Insurance under JCT
• 6.1 – Personal Injury or Death – Scope of Contractor’s liability [Third Party / Employer’s
Liability]

• 6.2 – Damage to Property – Scope of Contractor’s liability [Third Party Property (not new
build)]

• 6.5.1 - Insurance (Non-negligent Insurance) [Was Clause 21.2.1 insurance]
• 6.15 - Professional Indemnity Insurance
• 6.20 – Joint Fire Code
• 6.7/6.8/6.9 - Contractors All Risks Insurance (includes Terrorism) - Schedule 3 (Option A,
B and C)
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Employer’s Liability
• Protects employees

• Requirement for most employers

• Mandatory, but mentioned in JCT
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Public Liability / Third Party Liability
• Public liability insurance (PL) = Third Party Insurance

• Covers:
• death or personal injury to third parties.

• damage to property belonging to third parties

• Does not cover damage to property relating to the Contract –
see clause 6.3.4

• PL is on an ‘events occurring’ basis
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Public Liability / Third Party Liability

• Typical value = £5m or £10m

• Rail related work? £155m
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Non-Negligent Insurance
• Normally required with large basement works excavated in
close proximity to other buildings

• Possibly relevant on extensions to care homes

• It can be a part of an ‘all risk policy’, but it needs to be
specifically requested.

• Consider if required?
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Non-Negligent Insurance
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Professional Indemnity Insurance
• Professional negligence

• What does it cover? Negligent design, services and specification

• Required from a design contractor and any design sub-contractors or professional
consultants

• ‘Claims made basis’

• Maintain for entire period of liability
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Professional Indemnity Insurance
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Professional Indemnity Insurance today
• Current market?
• Cladding / fire related?
• Types of insurance:

• Each and every claim

• Any one claim

• Any one claim and in all

• Aggregate

• Aggregate subject to automatic reinstatement

• What level / type is appropriate
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Joint Fire Code
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All Risks Insurance

• CAR – Contractor’s All Risks insurance
• Specialist policy
• Joint names
• Composite insured
• No rights of subrogation
• “All” risks (minus exclusions)
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All Risks Insurance – Terms & Principles
• Joint Names Policy – a policy in the name of two parties with one loss payee

• Loss Payee – the party who will be paid from the insurance policy

• Jointly insured vs Composite Insured – Jointly insured – policy can be vitiated
by one party. Composite Insured – it cannot

• Vitiation – insurance word for breach – policy can be vitiated / voided

• Subrogation – when the insurer steps in to recover sums it has paid out
under a policy from a defaulting party.

• Noted on the Policy – if you are noted on the policy, you are not insured on
the policy. Very limited rights.
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All Risks Insurance – JCT Requirements

• Joint names – [two] insured parties – Employer and Contractor and others?

• Composite insured

• No rights of subrogation

• No rights of vitiation

• Applies to all sub-contractors

• Does not apply to professionals

• Loss payee is the Employer
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All Risks Insurance – Contract Particulars
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All Risks Insurance – Three Options

• As easy as …

• Option A – New build – Contractor takes out the All Risks policy

• Option B – New build – Employer takes out the All Risks policy

• Option C – Existing structures / works in or extensions to them –
Employer takes out the All Risks policy and the Existing Buildings Policy
(at least theoretically!)
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All Risks Insurance – Option A

• Used on most new build projects

• Contractor is required to take out the All Risks policy

• The policy is in the joint names of Employer and Contractor

• Covers all sub-contractors

• Loss payee is the Employer

• It is a joint names, composite insured policy with no rights of subrogation
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All Risks Insurance – Option B

• Used on most new build projects where the Employer
maintains insurance

• Similar to Option A, Option B requires both the Employer
and Contractor to be insured

• Again, the loss payee is the Employer who then pays for the
cost of the reinstatement works.

• This option tends to be unusual – which Employers can get
Option B?
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All Risks Insurance – Option C
• Key is to understand two things being insured:
Existing Structures

• Employer required to take out a Joint Names 
Policy for Specified Perils for Existing 
Structures

• Can they obtain this in the market?
• Extension to existing Buildings Policy?
• Contract needs to be extended to reflect 

actual position.
• Employer very unlikely to be able to get Joint 

Names?
• C1 Replacement Schedule - See footnote!

Works

• Employer required to take out a Joint 
Names Policy for All Risks for the Works

• Can they obtain this is the market?
• Why do they need to – use Contractor’s 

Policy?
• Contract needs to be amended to reflect 

actual position.
• C2 realistic?
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All Risks Insurance – Options C1 and C2
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All Risks Insurance – Option C
• You cannot simply say Option C applies!

• You will be negligent!

• Fire occurs?

• Follow it through – you are sued!
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All Risks Insurance – Option C – JCT Footnote
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Employer’s Controlled Insurance Policies
• ECIPs

• Contractor insolvency?

• Protects stakeholders

• Expensive?
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Questions
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Our Locations

Colchester
Unit 8, Park Lane Business 
Centre, Park Lane, 
Langham,
C04 5WR

Get In Touch

contact@archor.co.uk
01206 231379
archor.co.uk

Cambridge
20 Station Road,
Cambridge
CB1 2JD

Thank you


