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Session 2
1. Part 1 – The Construction Act(s)

2. Part 2 – Payment Cycles under JCT Contracts
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Part 1 – The Construction Act(s)
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How did we get here?
• Sir Michael Latham: “Constructing the Team” 1994

• Industry was (and still is?) a “basket case”

• Recommendations:
• Partnering

• New form of dispute resolution

• Supply chain needed certainty of payment

• And so, the Construction Act was born!
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Construction Act – 1st Attempt
• Housing Grants, Construction and Regeneration Act 1996

• Scheme for Construction Contracts (England and Wales) Regulations
1998

• Notices:
• Section 110 Notice

• Withholding Notice (S. 111)

• Suspension / Adjudication / ban on “pay when paid”
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What went wrong?
• Pay when paid clauses – way round with pay when certified

• Adjudication, but what about oral contracts?

• Payment certainty not achieved

• Employers and contractors still not valuing applications

• Rupert Morgan Building Services v Jervis (2003) – payee entitled to payment of sum in architect’s certificate where no

withholding notice issued by payer

• S L Timber Systems Limited v Carillion Construction Limited (2001) – no automatic entitlement to payment in absence of

certificate
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Construction Act – 2nd Attempt
• Local Democracy, Economic Development and Construction Act 2009

• Scheme for Construction Contracts (England and Wales) Regulations
1998 amended by the Scheme for Construction Contracts (England and
Wales) Regulations 1998 (Amendment) (England) Regulations 2011

• Notices (different regime):
• Section 110A Notice - Payment Notice

• Section 111 Notice – Pay Less Notice

• Section 110B Provisions – Default provisions
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What went wrong?
• Did it go wrong? - Do we have greater certainty on payment? [See later]

• Consequences of No Notices!!

• ISG Construction Ltd v Seevic College [2014]

• Grove v S&T

• System abused? Too complicated?
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What does the Construction Act cover?
• Covers all construction contracts involving “Construction Operations”

• Covers all professional appointments

• Now covers non-written contracts

• Still does not cover “domestic occupier” projects
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What rights apply to construction contracts?
• The right to adjudicate

• The right to suspend

• The right to compliant payment terms
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What works are covered?
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What works are covered?
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What works are covered – points to note
• Painting / Cleaning / Scaffolding – all expressly referred to

• Savoye & Savoye v Spicers Limited – sufficiently attached

• All professional appointments

• Labour only is covered

• Note don’t have to be covered??
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What works are not covered?
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What works are not covered – points to note
• Power generation is limited to activities directly related to the generation of

power.

• So a road on the site up to the power station is still covered under the
Construction Act.

• Supply only contracts are NOT covered.
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Suspension for non-payment
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Suspension for non-payment
• Have to give 7 days notice in writing (email fine – but check contract)

• Part of, or all of the Works

• What does it mean to say “sum” has not been paid – is it due?
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Pay when certified clauses
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Retention – Generally 
• Ban on Pay When Certified Provisions Section 110(1A)

• Main Contract – Still based on certificate

• Sub-Contract – By reference to time period
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Retention – In practice
• Main Contract unamended

• Sub-contract – 1st half – on completion of or stated
period after completion of Sub-Contract Works

• Sub-Contract – 2nd half – fixed time period and if all
defects completed

• Sub-sub-contract – as sub-contracts
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Part 2 – Payment Processes
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The Act and the Scheme
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The Legislation – The Basics
• Every construction contract must have an adequate mechanism for determining what

payments become due and when the amount is payable – need:
• Certainty of due date (or implied by Scheme)

• Obligation to issue payment notice within 5 days of due date (or implied by Act / Scheme)

• Certainty of final date (or implied by Scheme)

• Obligation to issue pay less notice (or implied by Act / Scheme – 7 days if not specified)

• Must be adequate not FAIR
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The Legislation – The Basics
• No Contract – New Act / Scheme Dates

• Incorrect Contract – New Act / Scheme for “missing bits”

• Unamended Contract – JCT / NEC – Compliant – Use Contract Dates

• Bespoke Terms:
• Amendments to Standard Form – Revised Contract Dates

• Payment Schedules – Schedule Dates
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The Legislation – Two Systems
• 1) Payer led system (s.110A(1)(a))

• Payer is required to give a payment notice within 5 days after the payment due date

• NEC is payer led

• JCT is payer led (note D&B is different).

• 2) Payee led system (s.110A(1)(b))
• Payee is required to give a payment notice within 5 days after the payment due date

• Scheme is payee led.
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The Legislation – Payment Notices
• The payment notice must be given no later than 5 days after the payment due date

• This is a requirement of the Act and mirrored in the Scheme

• Cannot extend this under contract

• Payment notice must specify:
• The sum that is due at the due date

• The basis on which it is calculated
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The Legislation – Pay Less Notices
• Pay less notice must specify:

• The sum considered to be due on the date the pay less notice is served

• The basis of the calculation

• Scheme - Pay less notice must be given 7 days before final date for 
payment

• Contract – often only required 1 day before final date for payment

• No pay less notice? Pay notified sum by final date for payment
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Payment under the Scheme

• Due date = Application date

• Payment Notice = due date + 5 days

• Pay Less Notice = final date – 7 days

• Final date = due date + 17 days
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Payment under the Scheme
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JCT Payment Provisions



archor.co.uk

Payment under JCT (non-D&B) 2024
• Application date = No later than Interim Valuation Date

• Due date = IVD + 7 days

• Payment Notice/Interim Certificate = due date + 5 days

• No Payment Notice/Interim Certificate? Application becomes Payment Notice OR
Contractor can issue (default) Payment Notice

• Pay Less Notice = final date – 5 days

• No Pay Less Notice? Sum payable is sum stated in Payment Notice

• Final date = due date + 14 days
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Payment under JCT (non-D&B) 2024
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Payment under JCT D&B 2024
• Payee led

• Application date = Either no later than the IVD or after the IVD

• Due date = IVD + 7 days OR Application + 7 days

• Payment Notice = due date + 5 days

• No Payment Notice? Application becomes Payment Notice

• Pay Less Notice = final date – 5 days

• No Pay Less Notice? Sum payable is sum stated in Payment Notice

• Final date = due date + 14 days
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Payment under JCT D&B 2024
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JCT – Main Contract –v- Sub-Contract

Main Contract

Sub-Contract
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Final payment / final certificate
• When is the due date for the final payment?

• Understand the process

• Look at whether the Final Certificate becomes conclusive and challenge in the correct
timescale if necessary
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Questions
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Question 1 – The Basics
• Gallagher Brothers Limited, a reputable contractor based in the Manchester area, entered into

an unamended JCT Design & Build 2024 Contract.

• The first Interim Valuation Date was stated in the Contract Particulars to be Friday 13 June 2025.

• What date does the Payment Notice need to be issued in September 2025?

• 24 September 2025

• 25 September 2025

• 26 September 2025

• 27 September 2025
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Question 2 – Reckoning Periods
• Gallagher Brothers Limited has entered into another JCT Design & Build 2024 Contract. The due date for payment is the

17th of each month, with the Interim Valuation Dates being 7 days beforehand.
• Gallagher Brothers Limited issued a valid application for payment in April 2025, which stated the due date as 17 April

2025.
• The Contract was amended such that the final date for payment was 24 days after the due date and the date for issuing

a pay less notice was 7 days before the final date for payment. The 24 days was to allow for the Luxembourg funder to
release payments (and wasn’t contrived at all …)

• In response to the application the Employer’s Agent, Supersonic & Partners, issued a payment notice on 22 April 2025,
valuing the works at £1m.

• Shortly after issuing the payment notice, significant defects appeared in the works. As such, Supersonic & Partners
issued a pay less notice on 7 May 2025 certifying a sum due to Gallagher Brothers Limited of £nil.

• Was the pay less notice in time? Take note of clause 1.5 of the Contract:
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Question 3 – Change of Approach
• Gallagher Brothers Limited have entered into a third JCT Design and Build 2024 Contract, this time with no amendments. The Interim

Valuation Date is stated as the 21st of each month. Supersonic & Partners is again the Employer’s Agent.

• The Employer, Mr Bonehead (a Rock n Roll Star), liked to be involved in each valuation (only in a monitoring capacity of course and in no way
influenced Supersonic & Partners’ independence as Employer’s Agent). He therefore visited the site on the 10th of each month, when he was
in the country as part of his travels All Around the World.

• Little by Little the parties moved away from the dates in the Contract to suit Mr Bonehead’s attendance on site. Gallagher Brothers Limited
would issue a draft application for payment shortly before the 10th of each month, with a subsequent valuation being certified by Supersonic
& Partners on the 17th of each month.

• As the project neared practical completion, the parties began to fall out. Mr Bonehead lost interest in the works and the difference between
the sum Gallagher Brothers Limited applied for and the sum Supersonic & Partners certified widened.

• Just before PC, on 21 August 2025, Gallagher Brothers Limited issued an application for payment seeking payment of £2m (£500k for
measured works, £500k for variations and £1m for loss and expense).

• The regular site meeting occurred on the 10 September 2025 and Supersonic & Partners issued a payment notice on 17 September 2025
valuing the works at £750k (£500k for measured works, £250k for variations and £0 for loss and expense).

• Last week Gallagher Brothers Limited served a Notice of Adjudication seeking payment of the £2m stated in its application for payment on
the grounds that Supersonic & Partners had failed to issue a payment notice in time.

• Allowing for the vagaries of adjudication, what is the likely outcome?
• (1) The course of dealing means the payment notice was in time and Mr Bonehead is required to pay to Gallagher Brothers Limited

£750k.
• (2) The payment notice was out of time, so Mr Bonehead is required to pay Gallagher Brothers Limited £2m
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Question 4 – Unsubstantiated Loss & Expense
• Gallagher Brothers Limited have now entered into a JCT Standard Building Contract without

Quantities 2024. The Contract Particulars have not been completed. The Date of Possession was
31 October 2024.

• Gallagher Brothers Limited issued an application for payment on 28 March 2025 seeking payment
of £1m (£500k for work carried out and £500k for loss and expense). The project was just about to
achieve practical completion and the claim for loss and expense had never been notified
previously. No extension of time had been awarded.

• The Architect/Contract Administrator, Lyla, issued an interim certificate on 12 April 2025 (a Sunday
– hard working architect) in the sum of £500k, making clear that Gallagher Brothers Limited had
not justified any claim for loss and expense.

• Gallagher Brothers Limited are a contentious bunch and had a Masterplan. Immediately after the
final date for payment had passed, they issued a Notice of Adjudication seeking payment of the
£1m applied for.

• Allowing for the vagaries of adjudication, what is the likely outcome?
• (1) The course of dealing means the payment notice was in time and Mr Bonehead is required

to pay to Gallagher Brothers Limited £750k.
• (2) The payment notice was out of time, so Mr Bonehead is required to pay Gallagher Brothers

Limited £2m



archor.co.uk

Case Law
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Why is there so much law on this?
• If no notices - sum has to be paid irrespective of valuation

• SMASH AND GRAB - an adjudication on notified sum pursuant to section 111 of Construction

Act – e.g. application made by payee and no effective payment or pay less notice issued by

payer

• Technical adjudication i.e. based on procedure – substantive valuation not relevant (or is it?)

• Accords with “pay now, argue later” policy underlying Construction Act

• Sums involved can be enormous (Galliford Try v Estura)

• Risk of insolvency – finger than pointed at certifier!!
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Case Law – New Construction Act
• Post-2011, Construction Act included provisions regarding default
payment and pay less notices

• ISG Construction v Seevic College (2015) – employer not entitled to
challenge true value following smash and grab decision

• Galliford Try v Estura (2015) – followed principle in ISG but only
enforced part of smash and grab decision ("manifest injustice")

• S&T v Grove (2018) – payer can start a true value adjudication but
only after paying notified sum



archor.co.uk

Recent Case law

• AM Construction v Darul Amaan Trust (2022) – existence of notified
sum is enough to prevent true value adjudication – no need for
smash and grab decision

• Henry Construction Projects v Alu-Fix (2023) – stayed true value
adjudication held to be ineffective where later decided that there
was a notified sum

• VMA Services Limited v Project One Limited [2025] – smash and
grab as a defence to a true value adjudication



archor.co.uk

Questions
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Our Locations

Colchester
Unit 8, Park Lane Business 
Centre, Park Lane, 
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C04 5WR

Get In Touch

contact@archor.co.uk
01206 231379
archor.co.uk

Cambridge
20 Station Road,
Cambridge
CB1 2JD
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